UNITED STATESBANKRUPTCY COURT
Eadern Didlrict of Cdifornia

Honorable Michad S. McManus
Bankruptcy Judge
Modesto, Cdifornia

July 31, 2000 at 10:00 a.m.

1.

00-91110-A-7 JIJIBHOY & SILLOO PATEL HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF
DEBTORS AND/ OR DEBTORS'
ATTORNEY TO FI LE SCHEDULES
A-J; STATEMENT OF FI NANCI AL
AFFAI RS; AND ATTORNEY' S
DI SCLOSURE OF COMPENSATI ON
6/ 26/ 00 [ 24]

Tentative Ruling: On March 22, 2000, the debtors filed a chapter 13
petition. The chapter 13 trustee filed a notion to dism ss based on the
failure to file schedules and statenment of financial affairs. On My
31, 2000, the court granted the notion but gave the debtors 7 days to
convert the case to chapter 7. On June 6, 2000, the debtors filed a
motion to convert their case chapter 7, but again did not file their
schedul es or statenment of financial affairs. On June 26, 2000, the
clerk issued an order to show cause re dism ssal or conversion or

i nposition of sanctions. On June 26, 2000, the debtors filed the

m ssi ng docunents.

This case shall remain pending. The debtors have filed the m ssing
docunments. It appears, however, that the debtors have abused the
benefits accorded them under the bankruptcy code. They waited nore than
three nonths to file docunents that were due 15 days after the date of
the petition. See Fed.R Bankr.P. 1007(b)(1) & (c). The debtors are
sanctioned $100.00 for failure to file tinely docunents. Failure to pay
this sanction within 10 days of entry of an order on this matter nmay
result in additional sanctions. Further, if they fail to appear at the
first nmeeting of creditors, the case will be dism ssed w thout further
noti ce of hearing.

00- 92423-A-7 JORGE & ROSA DURON HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF THE
DEBTORS AND/ OR DEBTORS'
ATTORNEY TO FI LE SUMVARY OF
SCHEDULES
7/ 7/ 00 [ 6]
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Final Ruling: On June 21, 2000, the debtors filed a chapter 7 petition
They did not file a summary of schedules. On July 7, 2000, the clerk

i ssued an order to show cause why this case should not be disnm ssed,
etc., for failure to file docunents required by Fed. R Bankr. P.

1007(b) (1) & (c). The m ssing docunent was filed on July 25, 2000. The
case shall remain pending.

00- 92054- A-7 TI MOTHY C. G BBS HEARI NG ON ORDER TO
SHOW CAUSE RE DI SM SSAL,
CONVERSI ON OR | MPOSI TI ON OF
SANCTI ONS FOR FAI LURE OF THE
DEBTOR AND/ OR DEBTOR' S
ATTORNEY TO ATTEND THE
SECTI ON 341 MEETI NG ON
JUNE 22, 2000
6/ 29/ 00 [ 6]

Tentative Ruling: On May 26, 2000, the debtor filed a chapter 7
petition. The first meeting of creditors was schedul ed for June 22,
2000. The debtor did not appear. The nmeeting was continued to July 13,
2000. The trustee has not yet filed a report fromthat date. This case
shall remain pending on the condition that the debtor attended the
reschedul ed neeting of creditors on July 13, 2000. If the debtor failed
to attend the reschedul ed neeting of creditors on July 13, 2000, the
case shall be dism ssed w thout further notice or hearing.

99-93806-A-7 JOE SCOTT CONT. HEARI NG ON CLAI MANT' S
MDM #1 OBJECTI ON TO PROPERTY

CLAI MED AS EXEMPT

3/ 22/ 00 [30]

Tentative Ruling: The objection is overruled. On February 24, 2000,
the trustee filed an objection to one of the debtor’s exenption on
February 24. It is the next matter on calender. On March 22, 2000,
creditor Teresa McCarter filed an objection to the sanme cl ai m of
exenption using the trustee’s notion control nunber. She set the matter
for hearing on March 27, 2000. The hearing was continued to this date.
Whil e the chapter 7 trustee has an objection to the exenption pendi ng,
it has not been set for hearing and only Ms. MCarter’s objection is

di sposed of by this ruling.

She objects to the amendnent of the debtor’s Schedule C to change the
exenption on the debtor’s residence fromCal. Civ. Pro. Code 8§

703. 140(b)(5) to Cal. Civ. Pro. Code 8§ 704.720. The objection is based
on the assertion that the debtor continues to receive rental inconme from
properties that he stated he would surrender on his anmended statenment of
intentions. In his original schedules, filed on Septenber 14, 1999, the
debt or schedul ed only his residence. He nade no reference in the
schedul es or statenent of financial affairs to any other real property.

On COctober 8, 1999, he fil ed anended schedul es and statenment of
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financial affairs. 1In his statenent of intentions, the debtor stated
t hat he woul d surrender two pieces of real property, comonly known as
2033 S. Union Street, Stockton California, and 2051 S. Union Street,
Stockton, California. The debtor has anmended his schedul es two
additional times, but in neither case has he schedul ed these two
properties. Furthernore, he has not disclosed any inconme that he may
have received pre-petition or post-petition fromrental of the
properties.

The fact that the debtor receives, or did receive, rental income from
properties that were, or have not been, disclosed is not a reason to
disallow a claimof exenption in another property that was schedul ed.

99-93806-A-7 JOE SCOTT HEARI NG ON TRUSTEE' S
MDM #1 OBJECTI ON TO PROPERTY
CLAI MED AS EXEMPT
2/ 24/ 00 [ 23]

Tentative Ruling: The objection is sustained in part. On August 26,
1999, the debtor filed a petition under chapter 7. He schedul ed real
property commonly known as 2033 South Union Street, Stockton, California
as property of the estate, designating it as his residence. He
schedul ed the value of the property as $90,000. He scheduled a first
deed of trust in the amount of $60, 000.00 in favor of Bank of Stockton.
He schedul ed a second deed of trust on the 2033 property in favor of
Tangel a Guy in the amount of $45, 000. 00.

On Septenber 21, 1999, the first nmeeting of creditors was held. The
trustee continued the neeting to October 19, 1999, and noted that the
debtor would file new schedules. In his anended schedul es, the debtor
listed the fair market value of the property at $72,000. He used the
set of exenptions under Cal. Civ. Pro. Code 8§ 703, et seq. He clained
the property exenmpt in the amount of “$0.00x”. He listed the follow ng
nortgage liens on the property.

Anpunt Cl ai m
Dat e
Anmeri can General Finance, |nc. $ 22,454. 00 10/ 1/ 99
Anerican General Finance, Inc. $ 32,686.94 10/ 1/ 99
Bank of Stockton $ 62, 000. 00 10/ 1/ 99
Tangel a Guy $ 45, 000.00 10/ 1/ 99
$162, 140. 94

To sunmari ze:

Original Scheds. |Anended
filed on 9/14/99 | Scheds. filed
on 10/ 8/ 99

Fair Market Val ue $90, 000. 00 $72, 000. 00
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Ameri can Gener al None $22, 454. 00

Fi nance, Inc.

Anmeri can Gener al None $32, 686. 00

Fi nance, Inc.

Bank of Stockton $60, 000. 00 $62, 000. 00

Tangel a Guy $45, 000. 00 $45, 000. 00

Equi ty <$15, 000> <$90, 140. 00>

On February 23, 2000, the debtor filed an amended Schedule C to claim
the property exempt in the amount of $75, 000. 00.

The trustee now objects to the claimof exenption because “the debtor is
too late in claimng the exenption. The debtor has evidently decided to
claimthe exenption after learning that the trustee will challenge the
deed of trust he granted to a relative [Tangela Guy] just prior to the
filing, a deed of trust which consumed all the equity in the property.”

The trustee objects on the grounds that the exenption is late fil ed.
However, a schedul e nmay be anended by the debtor as a matter of course
at any tinme before the case is closed. Fed.R Bankr.P. 1009(a). This
case has not been closed. Therefore, the amendnent is tinely and the
obj ection on this ground nust be overrul ed.

The trustee al so objects on the ground that the debtor anmended his claim
of exenption because the trustee made it known that he intends to
attenmpt to avoid the alleged transfer of an interest in the property to
a relative of the debtor. This does not constitute a basis for denying
the claimof exenption. A debtor may claiman exenption in property

whi ch apparently contains no equity for the debtor. See Higgins v
Househol d Finance Corp. (In re Higgins), 201 B.R 965 (B.A. P. 9" Cir.
1996) (permtting the debtor to claiman exenption in property in which
he had no equity in order to permt the debtor to avoid a judicial lien
under 11 U.S.C. 8 522(f)(1)(A).) Further, the fact that the trustee has
spent tinme and noney investigating an avoi dance action is not sufficient
ground to deny the exenption. Wiile dilatory attenpts at exenption are
sonetimes a ground for denying an exenption or requiring the debtor to
rei mhurse the trustee, the cases so holding usually require bad faith or
fraud on the part of the debtor. No such showi ng has been nade in this
case.

However, if the debtor is attenpting, by claimng a $75, 000 exenption in
an effort to exenpt the equity that may be “freed up” by avoiding the
Ms. GQuy' s deed of trust, the object nust be sustained to that limted
extent. At present, the equity encunbered by the deed of trust does not

exist — it belongs to Ms. Guy. To permt the debtor to exenpt the
equity encunbered by her deed of trust would run afoul with 11 U S.C. 8§
551 & 522(g). Section 551 preserves for the estate any transfer or lien
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avoi ded pursuant the various avoi ding powers of the bankruptcy estate.
Whil e section 522(g) is an exception to this general rule (it permts
the debtor to exenpt property recovered by the trustee pursuant to the
avoi di ng powers), the exception is a limted one. The debtor nmay exenpt
the recovered property only if the property was not previously
voluntarily transferred to the transferee. M. Guy received a deed of
trust fromthe debtor. This is necessarily a voluntarily transfer.
Therefore, if the deed of trust is avoided by the trustee, the debtor
cannot exenpt the equity equal to the ampbunt secured by the avoi ded deed
of trust.

98- 94833-A-7 JOSEPH & LOURDES MOYA HEARI NG ON MOTI ON FOR
AUTHORI TY TO COMPROM SE
CONTROVERSY (| NSI DER
AVOl DANCE CLAI MS)
7/ 10/ 00 [ 46]

Tent ati ve Ruling: No tel ephoni c appearance is permtted to counsel for
the party placing this matter on cal endar because it did not include a
notion control nunber as required by the |ocal rules.

The notion is denied without prejudice. The trustee alleges that the
debtors own an interest in five entities: (1) Optinum Heal thcare, Inc.;
(2) United Pharmaceutical; (3) Dialysis and Peresis, Inc.; (4) San
Joaqui n Transportation Services, Inc.; and (5) KAG I ndustries.

Toget her, these businesses are referred to in the noving papers as “the
Rel ated Entities”.

The trustee all eges that the nmother of Joseph Moya, Fed. R Evid.

Gar banzos, | oaned noney to the Related Entities. The debtors apparently
do not dispute this allegation, but add that they gave Ms. Garbanzos
ownership interests in the Related Entities, as well as security
interests in assets of the Related Entities.

The trustee also all eges:

(1) that the debtors controlled and used the Related Entities as
their alter ego(s);

(2) that the debtors avoided being the title owners of the Rel ated
Entities so that their creditors could not reach the assets of the
Rel ated Entities;

(3) that the debtors used the Related Entities to pay their
personal bills; and

(4) The paynments fromthe Related Entities to the debtors and Ms.
Gar banzos constituted preferences.

The trustee alleges that the paynents to the debtors and Ms. Garbanzos
total ed between $20, 000 and $60, 000.
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The parties have agreed to settle the dispute. The debtors and Ms.
Garbanzos will pay the trustee an aggregate of $17,500, by way of an

i mredi at e paynent of $5,500 and three paynments of $4,000 each in 30-day
intervals thereafter. M. Garbanzos and the Related Entities will waive
any unsecured cl ai m agai nst the estate.

Approval of a conprom se nust be based upon considerations of fairness
and equity. The court nmmy approve a conprom se or settlenent.
Fed. R. Bankr. P. 9019. The court must consider and bal ance four factors:
(1) the probability of success in the litigation; (2) the difficulties,
if any, to be encountered in the matter of collection; (3) the
conplexity of the litigation involved; and (4) the paranmount interest of
the creditors with a proper deference to their reasonable views. |n re
Whodson, 839 F.2d 610 (9" Cir. 1988).

The conprom se is denied for three reasons. First, the conprom se
presents a | egal non sequitor to the extent that it conprom ses a
preference claimagainst the debtors. The trustee describes the
payments fromthe Related Entities to the debtors as preferential. |If
the Related entities are alter egos of the debtors then the transfers
represent transfers fromthe debtors to thenselves. |f the Rel ated
Entities are entities in which the debtors have an ownership interest,
then the transfers represent either a return on capital or a return of
capital. In either case the transfers increase the property of the
estate, not decrease it.

A preferential transfer is, anong other things, a transfer to or for the
benefit of a creditor. 11 U.S.C. 8 547(c). Under any of the foregoing
circunmst ances, the transfers can only be described as constituting
transfers of property of the estate to the debtors, not to a creditor.
The debtors are not creditors of thenselves. Even if all of the
trustee’'s factual allegations are true, the alleged transfers to the
debt ors cannot be preferential transfers. So, what is being settled
with the debtors? [t cannot possibly be a preference cause of action.
Until the court understands what is being settled it cannot possibly

det erm ne whet her the settlement passes nuster under In re Wodson.

Second, the trustee does not discuss what anpbunt of the $17, 500
represents transfers to the debtors and what ampunt represents transfers
to Ms. Garbanzos. Therefore, the court cannot evaluate the settl enent
bet ween the estate and Ms. Garbanzos. Therefore, the notion nust be
deni ed on this ground.

Third, the trustee has not provided the court with a copy of the
settlenment agreenment. Wthout it, the court cannot ascertain what
“mutual releases” the parties are going grant to each other.

Ils the trustee waiving all actions against the debtors and Ms.
Garbanzos? 1s he waiving all actions against the debtor that concern
the Related Entities? What if the debtors possess evidence of ownership
of the Related Entities? |s the trustee forever prohibited from
conpelling the debtors to turn themover to the estate? |Is the trustee
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conceding that the three Related Entities that were not schedul ed are
not property of the estate? The court cannot grant the notion
wi t hout seeing the settlenment agreenent.

96- 91550- A-7 ROBERT & DI ANA MCKOWN HEARI NG ON MOTI ON FOR

CWE #6 APPROVAL OF A COVPROM SE
BETWEEN THE ESTATE AND
DEBTORS

7/ 13/ 00 [92]

Tentative Ruling: The conprom se will be approved. On Decenber 28,
1995, the debtor was term nated by her enployer. On April 22, 1996, the
debtors filed their petition. On October 30, 1996, the debtor was re-
enpl oyed.

The debtor brought an action against her former enployer. The suit was
settled for $40,000. The debtor earned approxi mately $2,385.07 per
nonth at the tinme she was term nated. The trustee has cal cul ated that
the pre-petition time during which the debtor was unenpl oyed constituted
$9,540.28 in | ost wages. The post-petition anount of |ost wages totals
$14,210.42. The trustee attributes the bal ance, $16,149.30, to nental
suffering. After fees and costs, the remai nder was $17, 469. 00.

The trustee has divided this anmpbunt on a pro rata basis as foll ows:

Ampunt of Approx. |[[Amount of
Tot al Award percent | Net Award
attributabl e |of attri but abl
to each t ot al e to each
cat egory Awar d cat egory
Pre-petition $ 9,540.28 24% $ 4,192.56
| ost wages
Post - petition $14, 310. 42 36% $ 6,288.84
| ost wages
Ment al $16, 149. 30 40% $ 6,987.60
Suffering
TOTALS $40, 000. 00 100% $17, 469. 00

VWile not admtting that the above attribution would be the result of
litigation, the trustee believes that if it is accepted, the debtors
woul d be entitled to the post-petition |ost wages under Cal. Civ. Pro.
Code 8§ 703.140(b)(11)(E). That amount is $6, 288. 84.

To this ambunt nust be added the award that the debtors have cl ai ned
exenpt, $4,375.00, under Cal. Civ. Pro. Code § 703.140(b)(1)&(5).

Finally, the conprom se takes into account the ampunt that the debtors
potentially owe the estate, $950.00, pursuant to a tentative (not final)
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ruling granting sanctions to the estate based on the debtors’ failure to
appear at a deposition. That anmount is to be deducted fromthe debtors’
share of the award.

Post - petition wages: $6, 288. 84
Exenpti on: $4, 375. 00
Sancti ons: <$ 950.00>

Total to the debtors: $9, 713. 84

Approval of a conprom se nmust be based upon considerations of fairness
and equity. The court nmay approve a conprom se or settlenent.
Fed. R Bankr.P. 9019. The court nust consider and bal ance four factors:
(1) the probability of success in the litigation; (2) the difficulties,
if any, to be encountered in the matter of collection; (3) the
conplexity of the litigation involved; and (4) the paranmount interest of
the creditors with a proper deference to their reasonable views. |In re
Wbodson, 839 F.2d 610 (9" Cir. 1988).

The probability of significant margi nal success beyond the conprom se
appears slight. The cost of litigation would consune the expected val ue
of any additional benefit to the estate. Collection is not an issue.
The conprom se is in the best interest of the creditors of the estate,
none of whom have opposed the noti on.

00-91852-A-7 RIAZ & GUALFROZE KHAN HEARI NG ON MOTI ON TO

CWC #1 EXTEND TI ME TO ASSUME OR
REJECT UNEXPI RED LEASE
7/ 5/ 00 [9]

Tentative Ruling: The notion is granted. The trustee is granted an
extension of time to assune or reject a lease with Rally’s Hanmburgers,
Inc., (the sub-landlord) and TJZ Pacific Corporation (the prinme

| andl ord) on the grounds that the trustee has not had sufficient tine to
determ ne whether it would benefit the estate to assume or reject the

| ease. The extension shall be for 60 days fromthe date that period
time woul d have otherw se expired.

99-93182- A-7 HARPAL & RANBI R GREWAL HEARI NG ON MOTI ON FOR
99-9144 ORDER ENTERI NG JUDGVENT
GURNAM SI NGH Gl LL AND HARI NDER S. AGAI NST DEFENDANTS BASED ON
G LL VS. DEFENDANTS' DEFAULT OF

STI PULATED JUDGVENT
7/ 14/ 00 [51]

Tentative Ruling: The notion for an order entering judgnent is denied.
On August 27, 1999, the plaintiffs filed a conplaint against the

def endants. On July 11, 2000, a stipulated and order for settlenent &
j udgnment was entered on docket. The judgnment is now final and non-
appeal abl e.

The judgnent provided that the defendant owed the plaintiffs $15, 000 and
that this was non-dischargeable. It further provided that the
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10.

def endants woul d pay the judgnent in installnments. $2,500 was to be
paid on or before June 20, 2000, and the bal ance was to be paid with 7%
i nterest over 60 nonths by way of paynents in the amount of $247.51. |If
t he defendants defaulted and failed to cure within 10 days of denmand,
the plaintiffs would have the “right to enforce the judgment for the
remai ni ng balance at the tinme of the default.”

On July 14, 2000, the plaintiff filed a MOTI ON FOR ORDER ENTERI NG
JUDGVENT AGAI NST DEFENDANTS BASED UPON DEFENDANTS' DEFAULT OF STI PULATED
JUDGVENT. The notion is based upon the allegation that the defendants
have defaulted under the settlenment judgnent.

A judgnment is the final determ nation of an action and thus has the
effect of termnating the litigation. 10 Charles Alan Wight, Arthur
MIler & Mary Kay Kane, Federal Practice and Procedure Civil 2d § 2651
(1998) (and cases cited including Steccone v. Mrse-Staret Prods. Co.,
191 F.2d 197 (9" Cir. 1951). Absent unusual circunstances, only one
judgnment is entered in a case. See Fed.R Civ.P. 54(b) as incorporated
by Fed. R Bankr.P. 7054. There are no circunstances in this case
warranting nultiple judgments.

The judgnment in this case was not a conditional judgnent. |Its |anguage
clearly indicates that it is both final and unconditional. VWhile it
permtted the defendant to pay the judgnent in installnments, the

j udgnment was nonet hel ess final and unconditioned. |If the defendant
failed to make an install ment paynment, the entire judgnent is due.

G ven the default, the plaintiff is entitled to enforce the judgnent.
This nmotion is unnecessary to enforce the judgnent. See Fed.R Civ.P. 69
as incorporated by Fed.R Bankr.P. 7069.

The judgnent is final. There is no need for another judgnent. The
plaintiffs may take whatever steps are proper under the law to coll ect
t he noney owed pursuant to the judgnent.

99-93182- A-7 HARPAL & RANBI R GREWAL HEARI NG ON MOTI ON TO
99-9144 W THDRAW AS ATTORNEY,
GURNAM & HARI NDER Gl LL VS. ADRI AN S. W LLI AMS

7/ 17/ 00 [54]

Tentative Ruling: The notion is granted. Counsel for the defendants

seeks the perm ssion of the court to withdraw representati on due to the
failure of the defendants remain in contact with him

The rul es concerning withdrawal are liberally construed to protect
clients. 1 Wtkin, California Procedure, 8 100, “Attorney,” (1996)
(citing Vann v. Shilleh, 54 Cal. App.3d 192, 197 (1975). The attorney
has no right to withdraw until steps have been taken to avoid prejudice
to the client’s rights. 1d. Here, the litigation has been | argely
concluded. All that remains is collection of the judgnment. Counsel has
taken the appropriate steps to assist the defendants in this final phase
of the case but the defendants have been uncomrunicative. The novant
may wi thdraw his representation of the defendants. The order shal
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indicate the | ast known mailing address and tel ephone nunber of the
def endant and shall provide for the turn over of the file to her upon
entry of the order.
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